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 1.  TIME:  9:00   CASE#: MSC15-01743 
CASE NAME: HB CAPITAL VS. BRIDGE 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY JAMES HAMILL 
* TENTATIVE RULING: * 
 
Vacated.  Case Settled. 

 

  

 2.  TIME:  9:00   CASE#: MSC15-01743 
CASE NAME: HB CAPITAL VS. BRIDGE 
HEARING ON MOTION FOR SANCTIONS AGAINST HB CAPITAL RESOURCES LTD. 
FILED BY JAMES HAMILL 
* TENTATIVE RULING: * 
 
Vacated.  Case Settled. 

 

  

 3.  TIME:  9:00   CASE#: MSC15-01743 
CASE NAME: HB CAPITAL VS. BRIDGE 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY BRIDGE STRATEGIC PARTNERS, LLC, et al. 
* TENTATIVE RULING: * 
 
Vacated.  Case Settled. 

 

  

 4.  TIME:  9:00   CASE#: MSC15-01743 
CASE NAME: HB CAPITAL VS. BRIDGE 
HEARING ON MOTION TO COMPEL PRODUCTION OF DOCUMENTS 
FILED BY JAMES HAMILL, et al. 
* TENTATIVE RULING: * 
 
Vacated.  Case Settled. 
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 5.  TIME:  9:00   CASE#: MSC16-01404 
CASE NAME: OUBRE VS PACIFIC BELL 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY PACIFIC BELL TELEPHONE COMPANY 
* TENTATIVE RULING: * 
 
Plaintiff must submit an amended separate statement in opposition to Pacific Bell’s separate 
statement that specifically identifies the evidence that supports her position that a fact is 
disputed. See CRC 3.1350(f)(2). Furthermore, Plaintiff must submit a memorandum in 
opposition to Pacific Bell’s motion for summary judgment or in the alternative summary 
adjudication. See CRC 3.1350(e)(1). Plaintiff must file and serve an amended separate 
statement and memorandum of points and authorities by March 14, 2019. She need not 
resubmit her evidence in support, but she must identify by either page or bates number where 
her supporting evidence is located.  
 
Defendant Pacific Bell must file and serve any evidentiary objections and reply in support by 
March 21, 2019. The Court continues the hearing on this matter to March 28, 2019. 

 

  

 6.  TIME:  9:00   CASE#: MSC16-01513 
CASE NAME: NELSON VS. SUNSET DEVELOPMENT 
HEARING ON MOTION FOR SUMMARY JUDGMENT, OR IN ALT, SUMMARY 
ADJUDICATION FILED BY OTIS ELEVATOR COMPANY 
* TENTATIVE RULING: * 
 
Vacated. 

 

  

 7.  TIME:  9:00   CASE#: MSC17-00174 
CASE NAME: SILVEIRA  VS.  SCOTT'S SPEED AND CUSTOM 
HEARING ON MOTION TO SET ASIDE ORDER 
FILED BY SCOTT'S SPEED AND CUSTOM, LLC, SCOTT DEES 
* TENTATIVE RULING: * 
 

Defendant Scott’s Speed and Custom, LLC’s motion to set aside order is denied.  

Defendants seek to set aside an Order Compelling Discovery Responses, Deeming 

Admissions and Imposing Sanctions (“Discovery Order”). This order was filed on November 28, 

2017. It ordered Scott Dees to respond to the remaining outstanding discovery by December 11, 

2017, awarded sanctions of $1,050 against Dees for his failure to respond to discovery and it 

ordered that the Requests for Admission were deemed admitted.  

Defendants ask this Court to set aside the Discovery Order based upon extrinsic 

mistake. Defendants explain that in order to set aside this order, they must show: “ ‘ “First, the 
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defaulted party must demonstrate that it has a meritorious case. Second[], the party seeking to 

set aside the default must articulate a satisfactory excuse for not presenting a defense to the 

original action. Last[], the moving party must demonstrate diligence in seeking to set aside the 

default once … discovered.”    

The Court will focus on the diligence requirement. In order to determine if the moving 

party has acted diligently, the Court should consider whether there is prejudice to the other side. 

“[H]eightened prejudice strengthens the burden of proving diligence” and conversely, “reduced 

prejudice weaken[s]” the burden. (Rappleyea, supra, (1994) 8 Cal.4th 975, 984.) However, 

“[l]ack of prejudice is one of the factors the trial court may properly consider in determining 

whether defendant acted diligently. [¶] The other factor to be considered is whether defendant in 

the light of the circumstances known to him acted unreasonably in not filing the motion to set 

aside the default judgment earlier.” (Weitz v. Yankosky (1966) 63 Cal.2d 849, 857.)  

Using the standard offered by Defendants, the Court finds that they have not shown that 

Scott Dees or his guardian ad litem acted with necessary diligence in bringing this motion.  

Here, there would be some prejudice to Plaintiff if the Discovery Order was set aside. 

Trial is scheduled for May 6, 2019 and Plaintiff’s motion for summary judgment is set to be 

heard on April 11, 2019. If the Discovery Order is set aside, then Plaintiff may need to file 

another motion for summary judgment after conducting additional discovery, however, there will 

not be time to file such a motion given the current trial date. It may be possible, however, to 

reduce the prejudice to Plaintiff with certain stipulations between the parties. Thus, the Court 

considers there to be some prejudice to Plaintiff if this motion is granted.  

 Since there is some prejudice to Plaintiff, Defendants need to show that they acted with 

some diligence in bringing this motion. Defendants must show that they acted reasonably under 

the circumstances. They cannot do so.  

When deciding whether Defendants acted reasonably and with diligence, the Court 

considers two time periods. First, the six month period when Scott Dees was represented by 

counsel after the Discovery Order was entered and where he claims that he has a medical 

condition that makes him unable to assist his attorneys in his defense (December 2017 to 

August 2018). Second, the five month period between the appointment of the guardian ad litem 

(August 2018) and the filing of this motion (January 2019).  

As to the first time period, the evidence at present is insufficient to convince the Court 

that Scott Dees acted diligently. However, the Court understands that Defendants are willing to 

provide additional information on Dees’ medical condition at the hearing. Such an offer will only 

be necessary if Defendants can first convince the Court that they have acted diligently once the 

guardian ad litem was appointed.  

Scott Dees’ father was appointed as guardian ad litem on August 8, 2018. This motion 

was filed on January 14, 2019. There is no explanation for the delay in filing this motion. A delay 
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of five months is not reasonable under these circumstances. Further, had Defendants promptly 

moved to set aside the Discovery Order once the guardian ad litem was appointed there would 

be no real prejudice to Plaintiff. Instead, Defendants waited until after Plaintiff filed his motion for 

summary judgment.  

Furthermore, Defendants should have been aware of the Discovery Order and its 

consequences. Defendants’ current attorneys have been in this case since December 2017. 

Even if Dees was unable to communicate with his attorneys at all, the attorneys could have 

obtained learned of the discovery order by reviewing the court’s file. In addition, the discovery 

order was referenced by Plaintiff in his mediation brief in June 2018 and in his settlement 

conference statement in August 2018. (Thompson Decl. ¶¶10 and 13.) There is no reason why 

this motion was not filed as soon as the time the guardian ad litem was appointed.  

 

  

 8.  TIME:  9:00   CASE#: MSC17-00713 
CASE NAME: MANSON CONSTRUCTION VS. COCOCO 
HEARING ON MOTION TO SEVER OR BIFURCATE ISSUES AT TRIAL 
FILED BY MANSON CONSTRUCTION CO. 
* TENTATIVE RULING: * 
 
 Plaintiff Manson Construction Co.’s motion to sever or bifurcate issues at trial is denied.  
Plaintiff seeks to have the issue of whether it may introduce evidence beyond the administrative 
record tried first, so that the parties can be adequately informed about what type of trial they 
will have.   
 
 There is no reason to grant a bifurcation.  The standard of review on a tax refund case 
under Rev. & Tax. Code Section 5140 confines the court to the administrative record, whether 
the issues are factual or legal in nature.  When a taxpayer claims a valid valuation method was 
applied improperly, the court may overturn the assessment appeals board’s decision only if 
there is no substantial evidence in the administrative record.  See California Minerals, L.P. v. 
County of Kern (2007) 152 Cal.App.4th 1016, 1022. Conversely, if the taxpayer challenges the 
validity of the valuation method itself, as is the case here, the court is faced with a question of 
law.  Id.  In such a situation, the court is required to do an independent review of the 
assessment appeals board’s decision, also based on the evidence in the administrative record.  
See Chevron USA, Inc. v. County of Kern (2014) 230 Cal.App.4th 1315, 1331; Maples v. Kern 
County Assessment Appeals Board (2002) 103 Cal.App.4th 172, 178.  The court must determine 
whether the challenged method of valuation is “arbitrary, in excess of discretion, or in violation of 
the standards prescribed by law.”  See Chevron, supra, 230 Cal.App.4th at 1332; Maples, supra, 
103 Cal.App.4th at 178. 
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 9.  TIME:  9:00   CASE#: MSC17-02238 
CASE NAME: CITY OF MARTINEZ VS. KILMER 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY KERRY KILMER, TIM PLATT, MARK THOMSON 
* TENTATIVE RULING: * 
 
Parties to appear in person or by CourtCall to explain whether this motion has been mooted by 
the ruling that the Court issued in Case No. N17-0681 on February 8, 2019, and to select a new 
hearing date two or more weeks from now if a hearing is still required. 

 

  

10.  TIME:  9:00   CASE#: MSC17-02434 
CASE NAME: GOLDMAN VS. ORINDA ACADEMY 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 

 

  

11.  TIME:  9:00   CASE#: MSC17-02434 
CASE NAME: GOLDMAN VS. ORINDA ACADEMY 
HEARING ON MOTION FOR ORDER DESIGNATING DOCUMENTS AS CONFIDENTIAL 
FILED BY ORINDA ACADEMY, et al. 
* TENTATIVE RULING: * 
 
The Court will review the Accreditation Reports in camera.  The reports shall be delivered to 
Dept. 33 by Friday 2/22. This hearing is continued to 3/7/19 at 9:00 AM following the Court’s 
review of the disputed documents.  

 

  

12.  TIME:  9:00   CASE#: MSC18-00188 
CASE NAME: MACKENZIE VS. AMEZQUITA 
HEARING ON MOTION TO SET ASIDE DEFAULT 
FILED BY CYNTHIA AMEZQUITA 
* TENTATIVE RULING: * 
 
Appear. 
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13.  TIME:  9:00   CASE#: MSC18-00253 
CASE NAME: BOOZE VS. MISTER PHILLIPS 
HEARING ON MOTION TO STRIKE 
FILED BY MISTER PHILLIPS 
* TENTATIVE RULING: * 
 
Before the Court is a motion to strike portions of Plaintiff Courtland Booze (“Plaintiff” or 
“Booze”)’s First Amended Complaint (“FAC”) filed by Defendant Mister Phillips (“Defendant” 
or “Phillips”). 

As a threshold matter, Defendant’s relevance objections lack merit. Relevant evidence is that 
“having any tendency in reason to prove or disprove any disputed fact that is of consequence to 
the determination of the action.” Evid. Code § 210; see also People v. Kraft (2000) 23 Cal.4th 
978, 1034.) The concept of relevance is broadly interpreted. People v. Scheid (1997) 16 Cal.4th 
1, 14 (trial court has broad discretion in determining the relevance of evidence). The Court notes 
that this ruling is without prejudice to Defendant making discovery objections based on 
relevance grounds at a later date. 

The Court exercises its discretion, pursuant to Code of Civ. Proc. § 436 to deny the motion to 
strike. The policy of the law is to construe the pleadings “liberally … with a view to substantial 
justice.” Code Civ. Proc. § 452. In ruling on a motion to strike, the allegations in the FAC are 
considered in context and presumed to be true. See Clauson v. Sup. Ct. (1998) 67 Cal.App.4th 
1253, 1255. Substantive matters of the FAC are not properly decided on a motion to strike. 

 

  

14.  TIME:  9:00   CASE#: MSC18-00253 
CASE NAME: BOOZE VS. MISTER PHILLIPS 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY MISTER PHILLIPS 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer (the “Demurrer”) filed by Defendant Mister Phillips (“Defendant” 
or “Phillips”). The Demurrer relates to the First Amended Complaint (“FAC”) filed by Plaintiff 
Courtland Booze (“Plaintiff” or “Booze”). Both Plaintiff and Defendant are in pro per. The FAC 
pleads a single cause of action for negligence. 

For the following reasons, the Demurrer is overruled. 

Request for Judicial Notice 

Defendant requests judicial notice of several facts regarding his previous representation of 
Plaintiff as well as individual docket entries regarding case nos. C94-03923 and C13-01476. 
Though unclear, Plaintiff appears to object to this request. The Request is granted. Evid. Code 
§§ 452, 453. 

Legal Standard 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” Holiday 
Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420. A complaint “is sufficient if it 
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alleges ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 42 Cal.4th 531, 
550 (“Doe”)), but the plaintiff must set forth the essential facts of his or her case “with 
reasonable precision and with particularity sufficient to acquaint [the] defendant with the nature, 
source and extent” of the plaintiff’s claim. Doheny Park Terrace Homeowners Assn., Inc. v. 
Truck Ins. Exchange (2005) 132 Cal.App.4th 1076, 1099. Legal conclusions are insufficient. Id. 
at 1098–1099; Doe at 551, fn. 5. The Court “assume[s] the truth of the allegations in the 
complaint, but do[es] not assume the truth of contentions, deductions, or conclusions of law.” 
California Logistics, Inc. v. State of California (2008) 161 Cal.App.4th 242, 247. “The existence 
and scope of duty are legal questions for the court.” Merrill v. Navegar, Inc. (2001) 26 Cal.4th 
465, 477.  

Analysis 

To state a cause of action for negligence, a plaintiff must allege: (1) the defendant owed the 
plaintiff a duty of care; (2) the defendant breached that duty, and (3) the breach proximately 
caused the plaintiff’s damages or injuries. Lueras v. BAC Home Loans Servicing, LP (2013) 221 
Cal. App. 4th 49, 62. “The existence of a duty of care owed by a defendant to a plaintiff is a 
prerequisite to establish a claim for negligence.” Nymark v. Heart Fed. Savings & Loan Ass’n 
(1991) 231 Cal. App. 3d 1089, 1096.  

Plaintiff alleges a cause of action for negligence arising out of Mister Phillips’ professional work 
on cases C94-03923 (Booze 1) and C18-00253 (Booze 2). FAC ¶ 4. Plaintiff goes in to 
significant detail regarding Booze 1, but the relevant allegations with respect to Defendant are 
that Mr. Phillips entered into a contract with Plaintiff on March 3, 2015 and “agreed to keep 
[Plaintiff] informed about developments in the case.” FAC at ¶ 8. Defendant negotiated a 
settlement in the amount of $2500 for Plaintiff in Booze 1 with the City of Richmond, but Plaintiff 
contends that Defendant’s representation was negligent because “he did not inform me that I 
had legal ramifications against Bryant and Brown law firm because they did not include the City 
of Richmond’s attorney’s fees in the original settlement agreement.” FAC at ¶¶ 10,11.  

With respect to Booze 2, Plaintiff alleges several defects with Defendant’s representation. 
Specifically, that “Mr. Phillips did not follow through on a timely bas[is] to the City of Richmond’s 
numerous requests for documentation.” FAC at ¶ 13. He also alleges that Defendant did not 
serve a witness with a deposition subpoena despite stating that he had done so. FAC at ¶ 16. 
He also alleges that Defendant failed to respond to the City of Richmond regarding a warrant to 
inspect Plaintiff’s property at 22 Carlson. FAC at ¶ 17. He further alleges that Defendant failed to 
inform him of several inspections (FAC at ¶ 18), did not respond immediately to Plaintiff’s 
attempts to contact him (id.), and failed to depose several witnesses at Plaintiff’s request. FAC 
at ¶ 20. There are additional allegations that Mr. Phillips did not timely inform Plaintiff of 
communications from the City of Richmond (FAC at ¶ 25) as well as a general aversion that Mr. 
Phillips did not keep Plaintiff informed regarding his case. FAC at ¶ 30. 

Plaintiff’s claims with respect to Booze 1 are time-barred. The Court entered the order resolving 
the fee motion for $2500 on January 8, 2016. RJN at ¶ 13. Plaintiff does not dispute that he 
agreed on a payment of $2500 on January 8, 2016 as a settlement agreement of all of the City 
of Richmond’s attorneys’ fees. Opp. at 3. Pursuant to Code of Civil Procedure § 340.6 there is a 
one year statute of limitations for “[a]n action against an attorney for a wrongful act or omission, 
other than for actual fraud, arising in the performance of professional services[.]” Code Civ. 
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Proc. § 340.6. Plaintiff’s amended complaint contains no allegations that he filed the instant 
Complaint within one year of learning of the order regarding attorneys’ fees.  

However, Plaintiff’s negligence claim is also based on his allegations with respect to Booze 2. 
Therein he alleges that Defendant “acted unreasonably, and did not meet the standard of care 
that would be expected of an attorney in carrying out his duties.” FAC at ¶ 27. He alleges 
several defects with Defendant’s representation that were allegedly in breach of this duty. See 
FAC at ¶¶ 13,16-18, 20, 25, 30. Finally, he alleges that “[d]ue to Mr. Phillips inattention to the 
seriousness of my case it has caused [him] much distress, loss of business, and the sale of the 
property at 22 Carlson.” FAC at ¶ 34. Plaintiff has alleged facts sufficient to state a cause of 
action for negligence. 

 

  

15.  TIME:  9:00   CASE#: MSL07-04974 
CASE NAME: RESURGENCE VS. BEROUKLIS 
HEARING ON MOTION FOR ORDER VACATING RENEWAL OF JUDGMENT 
FILED BY ODYSSEUS BEROUKLIS JR. 
* TENTATIVE RULING: * 
 
Appear. 

 

  

16.  TIME:  9:00   CASE#: MSL16-04435 
CASE NAME: MIDLAND VS. STANTON 
HEARING ON MOTION FOR ENTRY OF JUDGMENT UNDER STIPULATED SETTLEMENT 
FILED BY MIDLAND FUNDING LLC 
* TENTATIVE RULING: * 
 
Appear. 

 

  

17.  TIME:  9:00   CASE#: MSN17-2091 
CASE NAME: CRUCIANI VS COCOCO 
HEARING ON WRIT OF MANDATE 
* TENTATIVE RULING: * 
 
Continued to April 25, 2019 at 9:00 a.m. per Stipulation. 
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18.  TIME:  9:00   CASE#: MSN18-2604 
CASE NAME: MILLER FAMILY WINE CO.  VS.  CUSTOMVINE CORP. 
SPECIAL SET HEARING ON: OSC WHY YOU SHOULD NOT MAKE RECORDS 
AVAILABLE  /  SET BY COURT 
* TENTATIVE RULING: * 
 
Continued to 3/14/19 at 9:00 a.m. per Stipulation and Order. 

 

 

 


